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The recent passage of the Deficit Reduction Act
of 2005 (“DRA™)! reflects a legislative attitude that
restricting individuals from transferring their prop-
erly prior to qualtfication for public benefits for
long-term care assistance will result in less monies
heing spent by the federal and state governments
to provide health care for our frail and elderly
population. Many concerns underlie this attitude,
particularly the rising cost of health care, the rising
percentage of elderly with greater health necds, the
shrinking state and federal budgets allocated for
social services, and arguably, the misperception
that elders are giving away thousands of dollars to
their children in the pursuit of Medicaid eligibility.
While the correctness of this attitude, policy, and
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the faw itself will by necessity be debated heavily,
nursing facilitics, elder law practitioners, and in-
dividuals seeking long-term care must adapt to the
new rules. Those rules are: a five year lookback pe-
riod for transfers of insutTicient consideration (1.e.
gifts); and, in situations where a penalty period is
assessed, a penalty that will now commence either
on the first day of the month in which the transfer
was rmade, or on the date the individual is otherwise
eligible for Medicaid, whichever is later.? These
harsher rules impose a practical question for the
nursing facility: if an impoverished resident does
not qualify for Medicaid, and has no long-term care
insurance or private resources with which to pay
for the cost of his care, to whom does the nursing
home look for payment? This article will explore
one alternative source of payment: third-party guar-
antees of payment for nursing facility care.

Generally, long-term care can be paid for by
three means: private pay (including long-term
care insurance), Medicare (for up to 100 days
of skilled care’) or Medicaid. A nursing facility
may choose to accommodate only private pay
residents and not accept residents with coverage
under Medicare and Medicaid. Given the high
cost of care provided by nursing facilities, it is
unlikely that most residents can afford to pay from
their own resources for any length of time, and
therefore it is unlikely that many facilities can
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afford to accept only private-pay residents. Forthe  (without incurring personal financial liability) to
very small percentage of nursing facilities thatare  provide payment from the resident’s income or
not Medicaid or Medicare certified, the payment  resources for such care,? By allowing the nursing
guarantee provisions discussed in this article do  facility to require a legal representative to execute

not apply (it a resident is private-pay only, butre-  acontract for the care and services it will provide,
sides ina Medicare or Medicaid certified facility,  and ensure payment for these services from the
these provisions do apply to that resident,” resident’s income and resources, the federal legis-

Since the majority of nursing facilities are lation c_lcar}y str.ikcs a balgnce betwecp consumer
Medicaid and Medicare certified, they are subject  Protection ina disproportionate bargaining power
to the Nursing Home Reform Act (“NHRA™), also  Situation, and financial protection for the nursing
commonly known as OBRA '87, and contained  facility.
within Title XIX of the Social Security Act.* The The NHRA provides further protection for
requirements for Medicare and assuring quality  the consumer resident by including transfer and
of care in skilled nursing facilities are found at  discharge rights.'® Although nonpayment is a
42 US.C.A. § 13951-3, while the Medicaid re-  permitted reason for discharge of a resident, the
quirements for nursing facilities are found at 42 nursing facility must provide sufficient prepara-
US.CA.§ 13960° Corresponding regulations are  tion and orientation to residents to ensure safe and
found at 42 C.ER. § 483 et seq. Both the statutes  orderly transfer or discharge from the facility."
and regulations contain provisions governing  In addition, the NHRA prohibits discrimina-
admission policies for facilities. tion against individuals entitled to Medicare or

Among a list of requirements for nursing facili- Med‘ic'aid benefits b}’ prohibiting the facility from
ties is the provision which states that a nursing ~ requiring .orlal or written assurance that res;dents
facility cannot require a third party guarantee of ~ are not Iellglble, or will not apply for, Medicare
payment to the facility as a condition of admis- o1 Medicaid benefits."
sion {or expedited adimission) to, or continued stay Given the high level of medical need necessary
in. the facility,” At first glance, this provision 18 to qualify for admission to a facility, it can be as-
surprisingly straightforward: it ¢learly prohibits  sumed that most residents in nursing facilities are
a nursing (acility from requiring a third party to  impaired, and are accompanied at time of admis-
ircur personal financial liability in order to se-  sion by a family member, or hopefully, an agent
cure admission for a resident. Understanding the  appoinied under a power of attorney. Even in this
heightened emotional and stressed state of most  likely scenario, in which the resident does not have
people who are in the process of admitting a loved  the capacity to contract for the services, the facility
one to a nursing facility, the law affords protection  is clearly prohibited from requiring a legal repre-
to a vulnerable consumer. As Shirley Podolsky,  sentative to incur personal liability for payment.
one of the plaintiffs in a California case which  The federal law anticipates that payment will be
struck down a nursing facility’s agreement as  made from the resident’s resources; and if those
decepaive, testified: “I would’ve signed anything  resources are insufficient, the income and resource
in order to make sure that my husband would have  requirements for Medicaid will be met.

a sale place to stay. Tn addition, [ wanted to return

e ol Unfortunately, this provision does nol anticipate
to my husband as soon as possible.”

an impoverished resident who is unable to qualify

Under the construction provisions, the NHRA  for Medicaid due to imposition of a transfer pen-
further states that this provision shall not be con-  alty, or even failure to file the Medicaid applica-
strued as preventing a facility from requiring an  tion. This situation is frequently anticipated by
individual who has legal access to a resident’s  nursing facilities and admissions contracts often
available income or resources to sign a confract  contain personal hiability provisions for third par-

This publication was created to provide you with accurate and authoritative informalion concerning the subject matier covered;
however. this publicalion was nat necessarily prepared by persons licensed Lo practice law n a particular jurisdiction. The publisher
i» voi engaged inrendering legal oc other professional advice and this publication is not a substitute for the advice of an attorney. If
you require legal or other expert advice, you should seek the services of a competent attorrey ar other professional.

2



September 2006

ties, usually espoused as a guarantor or legally
responsible person. The author has personally
reviewed admission contracts which require a
legal representative/guarantor to incur personal
financial liability, particularly if the resident is
unable to qualify for Medicaid. Additionally, the
author is awaiting a response from a nursing facil-
ity regarding whether they will pursue collection
against a son who personally signed a promissory
note to pay a $14,000.00 arrearage incurred by
his mother for care-at the facility, but-only at the
insistence of the facility that she would be dis-
charged to his care if he did not sign, and only to
have her die four days afler he signed.

As expected, the majority of cases are initiated
by the nursing facilities, under a claim of breach
of contract against the responsible party or guar-
antor, and a request for damages of unpaid fees
for service. Although only a handful of these cases
have been brought (or are published or available
for review), it is clear that oftentimes, the available
defense of a NHRA violation is not even raised.
Without this defense, the court looks at the adrnis-
sions agreement simply as a contract, and applies
the principles of contract law and construction.
In Care Center of Kansas City v. Willye Horton,"
the Court held that the terms of a one-page admis-
sions contract were unambiguous and the arrcar-
age of $14,773.27 was enforceable against the
agent daughter who signed as responsible party.
The court identified the contractual language “in
consideration of the services rendered to resident,
she hereby individually obligates herself to pay
the account of the facility in full at discharge,”
and found the pro se respondent liable in spite
of evidence that she made clear to the nursing
home at time of admission that she was on a
fixed disability income and could not afford to
be personally responsible for her father’s account;
to which the admissions representative responded,
“you don’t have to worry about it."

In a Wisconsin case, the Court of Appeals
found that the resident’s son had executed the
contract as “responsible party,” and that the con-
tract provided that the resident and “responsible
party” were jointly and severally liable for nursing
home expenses. Because the contract was clear
and unambiguous, the son could not attack the
contract by parol evidence of his intention to the
contrary, and he was liable to the nursing home
for payment.'* In a very similar case decided

Elder Law Advisory

not long after the NHRA was passed, the New
York Sopreme Court Appellate Division held a
defendant son liable for payment to the plaintift
nursing facility for services provided to his father,
because the son signed an agreement as a respon-
sible party stating he would pay. The court found
that the contract was clear and unambiguous,
and that it unmistakenly obliged the defendant
to insure payment.'® It is possible that these cases
were brought by private pay facilities only, and

~they are not-subject-to-the-NHR A however, this————

is highly unlikely given the small percentage of
private pay only facilities. Regardless, these cases
highlight how easily the rights guaranteed by the
federal law can be overlooked if not brought to
the court’s attention,

When the defense of an NHRA violation is
raised, the courts carefully consider both the form
and substance of the agreement. Consider Manor
of Lake City, Inc. v. Hinners,"" where the Supreme
Court of Towa held that the form of the agreement
caused the signing party to become personally
liable, and clearly violated federal law if it was
a condition of admission. The form Agreement
stated: “Acknowledgment by Responsible Party.
The Responsible Party agrees to be bound in his
or her individual capacity by all of the terms and
conditions of the Agreement pertaining to the
Resident.” The plaintiff agserted that the defen-
dant signed the contract voluntarily, and therefore
waived his rights under the NHRA, because the
contract was not presented to him as a requirement
for admission; however, the plaintiff failed to of-
fer any evidence that the defendant voluntarily
surtendered a known right. Therefore, the court
reversed and remanded for entry of judgment in
favor of the defendant on the claim of personal
fiability.

Contrast this with the decision in Sunrise
Healthcare Corporation v. Azarigia," in which
the court distinguished the above holding by
finding that the contractual language at issue did
not violate the third-party guarantee provigion be-
cause “it specifically eschews personal liability on
the part of the ‘responsible party’ regarding pay-
ments to the plaintiff.” The specific contractual
language noted by the court states: “responsible
party does not personally guarantee or serve as
surety for payment as described in Section I1,
Paragraphs (1) through (5). The responsible party
agrees that his or her liability for the failure to
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perform any of the other obligations set forth in
this agreement shall be determined in accordance
with these Paragraphs.” Further, the court stated
that the contract obligates the defendant to use
the resident’s assets for payment of services, by
stating “responsible party agrees that these funds
shall be used for the resident’s welfare, including
but not timited to, making prompt payments in
accordance with the terms of this agreement.”

The court determined that this was not a con-
tractual agreement imposing personal liability, but
rather, the defendant was liable for her handling
of the resident’s assets and only to the extent that
these assets would cover outstanding payments
owed to the plaintift. Because the nursing facility
plaintiff sought to recover moneys that belonged
al all times to the resident, rather than to the de-
fendant, the defendant’s liability depended on a
showing of her misuse of the resident’s assels in
violation of the contract. The court analogized
this hability to a trustee’s liability for an unau-
thorized use of trust property, and found that the
defendant was obligated to make prompt payment
Lo the plaintiff out of the resident’s funds. After
making prompt payment to the plaintifl, the de-
fendant was free to use the resident’s [unds for the
resident’s welfare, but using the resident’s funds
to make gilts for cstate planning purposes and to
pay a petsonal companion for the resident did not
conslitute payments for the resident’s welfare, i.e.
basic necessities. Therefore, the defendant was
ordered to pay $78,779.09 to the plaintiff.”

The court further distinguished the defendant’s
obligations as an agent versus responsible party,
and found that the defendant expressly assumed
responstbility under the contract when she signed
as “responsible party” Because the defendant ex-
ccuted the contract both as the resident’s agent
under a power of attorney and as the responsible
parly, the defendant’s liability was heightened
beyond that of the principal-agent relationship
created by the power of attorney, and extended
to the obligations specifically set forth under the
contract for the responsible party. Since these ob-
ligations extended to the defendant personally,
she could nol escape liability because she had
breached her obligation to the nursing facility as
the party responsible for prompt payment from
the resident’s funds.
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The court’s analysis highlights the exception
to the general rule regarding the agent’s liability:
generally, an agent is not personally liable to a third
party, unless the agent has pledged his individual
responsibility and becomes bound by engaging ex-
pressly to perform the principal’s obligations.?' As
applied in Walton v. Mariner Health of Maryland,
Inc., “An agent is not personally liable for the res-
ident’s nursing home care costs, unless the agent,
voluntarily and knowingly, agrees to pay for the
resident’s care with the agent’s own funds.? Since
the defendant had expressly stated in the agreement
that she did not “knowingly and voluntarily agree”
to use her own resources to pay for her mother’s
nursing home care, she did not incur personal re-
sponsibility for the principal’s obligation.”

The California Court of Appeals, in Podolsky,*
discussed use of the term “responsible party.”
Numerous plaintiffs brought the action against
defendant, owner of 42 nursing homes across
California. Although the action originally filed
contained numerous complaints of unfair busi-
ness practices, including solicitations by the de-
fendants for third party guarantees of payment,
the defendant revised its admission agreement
and removed the third party guarantee provisions
from its agreements for Medicare and Medi-Cal
(California’s Medicaid program) patients. The
remaining issue for the court focused on the new
guarantee form, which would be used for private
pay patients only.

The court found that California Welfare and
Institutions Code defined a responsible party as
one other than the patient who signs or co-signs
a nursing home admission agreement and agrees
to assume personal liability lor payment of the
resident’s bills. As this definition was so similar
to the legislative intent behind the federal ban on
third party guarantees, the court determined a
responsible party under California law is no dif-
ferent than a third party guarantor under federal
Medicare and Medicaid law. However, the court
further determined that neither federal nor state
law prohibits solicitation by the nursing facility of
otherwise voluntary third party guarantors. Instead,
the applicable statates make it unlawtul to require
third party guarantees as a condition of admission
or continued residence in such facilities.?

The Podolsky court continued, finding that the pro-
posed guarantee agreement was deceptive in that it
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failed to provide any additional disclosure to the third
party which could be qualified as consideration in
exchange for the payment guarantee, such as infor-
mation about the existing federal and state [aw provi-
sions regarding third party guarantees and resident’s
discharge rights. Consequently, the agreement vio-
Jated the California Business and Prolessions Code
because it was a deceptive practice.

More importantly, the court questioned the
sufficiency of the consideration. The agreement
conferred to the third party receipt of monthly
bills and 15 days written notice before discharge,
but these were rights already granted to the resi-
dent by state and federal law. The court noted,
“When recited consideration consists of nothing
more than a preexisting obligation or duty, it can-
not be consideration of a promise. Consideration
consists of any benefit conferred, or agreed to be
conferred, upon the promisor, by any other person,
to which the promisor is not lawfully entitled.”2
In granting direction to the trial court, the court
stated that any future third party guarantee agree-
ments should:

...Tully, accurately and conspicuously
set forth: (1) the notification rights and
notification time periods available under
federal and state law to both mentally
competent and incompeltent nursing horme
residents; (2) the notification rights and
notification time periods available under
stale and federal law to a resident’s fam-
ily members or third party guarantor; and
(3) that these rights exist even if no third
party guarantee is signed. The third party
guarantee agreement must also state that
such an agreement is not required as a
condition of admission to or continued
stay in the nursing home. We also believe
that a full and complete oral explanation
of these matters should precede or accom-
pany the presentation and solicitation of a
third party guarantee and that a third party
guaranty agreement should provide for the
guarantor’s signature acknowledging that
such explanation has been made. The court
and the parties might also consider allow-
mg the solicitation of third party guarantees
no sooner than one day after the admission
agreement is signed to clearly separate the
admission documents front the third party
guaranfee agreement.”’
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The cases reviewed clearly indicate that, in
order to obtain a lawful third party guarantee of
payment, the nursing facility must ensure that the
third party’s consent is given voluntarily, with full
knowledge of all provisions of rights afforded by
law; and that an additional obligation is imposed
on the guarantor as responsible party which is bar-
gained for, exchanged and supported by sufficient
consideration, For the nursing facility, the ques-
tion remains—whal consideration is adequate to
evidence the voluntary and knowing nature of the
guarantee, and what should be offered to the third
party in exchange?

Although there is no clear answer to this ques-
tion, the courts have indicated that a voluntary
and knowing guarantee cannot exist without the
nursing facility cnsuring that the prospective
third party displays adequate understanding of
the third-party guarantee prohibition; safe dis-
charge plan and discharge notice requirements;
the prohibition against a written or oral assurance
that the resident is not cligible, and will not ap-
ply for, Medicare or Medicaid benefits; and the
numerous other rights afforded the resident by
federal and state law. If all of this were given,
who would volunteer this personal obligation?
The obvious answer is this scenario: a child of
an impoverished resident, who cannol take care
of Mom or Dad at home, who understands that
Medicaid ineligibility might occur due to prior
gifts to the child, and who believes he has a moral
obligation to be responsible for payment. While
playing on the guilt and assumed moral obliga-
tions of the family might help a nursing facility
obtain a voluntary third party guarantee in this
particular scenario, the reality is that most family
members cannot afford the high cost of long-term
care any more than the nursing home can alford
to maintain non-paying residents.

* Emily A. Donaldson practices estate planning and
elder law with the firm of Stevens & Brand LLP in
Lawrence, KS.

1. Pub.L.109-171, Sections 6011 to 6021 (2005.}

2. Pub.L.109-171, Sections 8011(A) and (B).

3. Skilled care is defined as engoing nursing ar therapy
care, and is distinct from custodial level of care which
provides assistance with activities of daily living, such as
bathing, dressing, eating and transferring.

4. The prohibition against third-party guarantees ap-
plies to all residents and prospective residents regardiess
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of the payment source in both Medicaid nursing facili-
ties and Medicare skilled nursing facilities. Medicare and
Medicaid Requirements for Long Term Care Facilities, 56
l-ed. Reg. 48826, 39 (1991)

5. The Nursing Home Reform Act was passed as pait
of the Omnibus Reconciliation Act of 1987 and is codified
at42 U.S.C.A. § 1396 et seq.

6, Under the Medicare requirements, skilled nursing
facifity is defined as:

{a) an institution which—

{1} is primarily engaged in providing to residents—

(A) skilled nursing care and related services for residents
who require medical or nursing care, or

(B) rehabilitation services for the rehabilitation of injured,
disabled, or sick parsons;

and is not primarily for the care and treatment of mental
diseases. '

Under the Medicaid requirements, nursing facility is
defined as:

{a} an institution which—
{1} is primarily engaged in providing to residents—

(A} skilled nursing care and related services for residents
who require medical or nursing care,

(B) renabilitation services for the rehabilitation of injured,
disabled, or sick persons, or

{C) on a regutar basis health-related care and services
to individuals who because of their mental or physical
condition require care and sesrvices {above the level of
room and beard} which can be made available to them
only through institutional facilities, and is not primarily for
the care and treatment of mental diseases.

7. 42 U.5.C.A 8 1395i-3{c}{5)(A}{ii) (20086); 42 U.S.C.A.
§ 13586r(c)(B) (A (i) (2006).

8. Podolsky. v. First Healthcare Corporation, 50
Cal.App.ih 632, 638 (Cal 2 Dist, 1996).

9. 42 U.8.C.A. § 1395i-3{c){5){B)(ii) (2008}); 42 U.5.C.A.
§ 1396r{c){5){B){i) (20086).

10. 42 U.S.C.A. § 1395i-3(c)(2); 42 U.S.C.A. §
1396r{c)(2).

11. 42 U.5.C.A. § 1395i-3(c)(2)(C); 42 US.C.A. §
13961 (c)(2)(C).

12, 42 U.G.C.A. § 1395i-3(cHB) (A (11}; 42 US.CA. §
1396 (ch (S AN,

13. 173 S.W.3d 353 {Ma. Ct. App. 2005).

14. Horlon at 355.

15, St Francis Home v. Sharon, 179 Wis.2d 851 (Wis. Ct.
App. 1993)

16. Daughters of Sarah Nursing Home Company, inc. v.
Lipkin, 145 A.D.2d 808 (N.Y.A.D. 3 Dept. 1988)

17. 548 N.W.2d 573 (lowa 1996).

18. Inan interesting end, this case came again before the
Suprerme Court of lowa on March 25, 1998, 576 N.W.2d
592. Upan remand to the trial court, the guestion of the
defendant’s personal liability for breach of contract was
again prasented to the jury and resulted in a judgment for
the nursing facifity. Although it was clear that the defendant
had been named in the complaint, both personaily and

September 2006

as frustee, both the jury instruction and vardict omitted
any reference or recovery against the trustee. The Court
held that the plaintiff nursing facility's claim against the
defendant as trustee should have been submitted for jury
consideration, Since it was not, and it was the plaintift's
responsibility to shepherd the claim through trial to sub-
mission, the judgment against the defendant as trustee
was dismissed. Because the Court had previously dis-
missed the judgment against defendant personally, the
nursing facility was prevented from recovering against
him in either capacity.

19, 821 A.2d 835 (Conn, App, Ct. 2003},

20, Azaiigan at 843,

21, 2 Am. Jur. 2d Agency § 297 (2002},

22. 894 A.2d 584 (Md. 2008).

23, Walton af 598,

24. See Podolshky.

25. Podolsky at 645.

26. Podolsky at 655,

27. Poldosky at 656,

In Mountrail Bethel Home v, Lovdahl, 2006
ND 180, 2006 WL 2359414 (N.D. 2006), the
Supreme Court of North Dakota considered a
breach of contract action brought by a nursing
home against the ex-wife of a resident. The Court
clarified under whal circumstances the ex-wife
would be liable for nursing home care charges
incurred by her former husband after the marriage
was dissolved.

Colin Lovdahl suffered a severe stroke and
entered Mountrail Bethel Home in December,
2000. Al the time he was admitted, Colin asked
his wile, Bonnie, to sign the admission agreement
on his behalf, Prior to entering the nursing home,
Colin had transferred all of his real property to
Bonnie, who later transferred this property to their
children. Celin and Bonnie Lovdaht divorced in
April 2002, at which time Colin’s account with
Mountrail Bethel was current, with the major-
ity of his costs paid by Medicaid. In June 2002,
Medicaid determined that Colin Lovdah! did not
receive any of the assets available to him in the
divorce decree, thereby finding him ineligible
for continued coverage. Medicaid stopped pay-
ment from June until December, when Medicaid
determined he was once again eligible, Medicaid
paid Colin Lovdahl’s nursing home costs un-
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til his death, but did not pay the outstanding
$30,828.03 for the period of his ineligibility,
June to December, 2002,

In October of 2004, Mountrail Bethel sued both
Colin Lovdahl and Bonnie Eovdahl for breach of
contract. Mountrail Bethel was granted summary
Judgment against Colin Lovdahl’s estate, which
did not have the assets to satisfy the judgment. The
breach of contract claim against Bonnie Lovdah|
proceeded to trial, where the district court ruled
that Bonnie Lovdah! was not liable for the out-
standing debt. The district court reasoned that any
obligation Bonnie Lovdahl had for her husband’s
debts ended with their divorce, and since the debt
accrued afier the divarce, she could not be held
liable. The district court did not rule on whether
Bonnie Lovdahl was herselfa party to the contract
by signing the admission agreement, and therefore
liable for the unpaid amount independent of her
marriage to Colin Lovdahl.

Mountrail Bethel appealed, arguing that the dis-
trict court erred in not addressing whether Bonnie
Lovdahl was a party to the contract because she
signed the admission form as “resident or re-
sponsible party.” The Supreme Court of North
Dakota agreed with Mountrail Bethel that the
district court, in determining Bonnie’s liability,
should have determined whether a contractual
relationship existed between Bonnie Lovdahl
and Mountrail Bethel independent of Bonnie
Lovdahl's marriage to a Mountrail Bethel resi-
dent. The Court reasoned that nothing in the ad-
nussion agreement iiselt released Boanie Lovdahl
from liability in the case of a divorce, nor did the
Lovdahl’s divorce decree mention Colin Lovdahl’s
agreement with Mountrail Bethel. The Supreme
Court found no case law to support the conten-
tion that a direct party to a contract could escape
liability because said party divorced the spouse
who benefited from the contract. Therefore, the
Court declared that if Bonnie Lovdahl signed the
agreement solely on behalf of her then-husband
Colin Lovdahl, she is not ltable for all the reasons
stated by the district court; if, however, Bonnie
Lovdahl was a party to the contract, Mountrail
Bethel may recover unpaid amounts regardless
ol the Lovdahls® divorce. The Court reversed
and remanded the case for further proceedings
on this issue,
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The Court of Appeals of Indiana recently
ruled that the nomination of a guardian must be
honored by the court absent showing of good
cause or disqualification. In re Guardianship
of Hollenga, 2006 WL 2371868 (Ind. Ct. App.
2006). Dorothy Hollenga, an elderly widow with
no children and a considerable estate, owned
property across the street from her residence,
which she rented to Danict Cook beginning in
1998. In 2002, Hollenga discovered with Cook’s
assistance that she was being taken advantage
of by her financial advisor and attorney-in-fact.
Hollenga subsequently created annutities in favor
of Cook and executed a will [caving her estate to
Cook. In August of 2003, Hollenga’s neighbor,
Gene Stephen Harris, and Harris® two friends
from church, tiled a petition for appointment of
a guardian over Hollenga’s estate. In response,
Hollenga executed a durable power of attorney,
effective on her incapacity as determined by her
physician. The durable power of attorney nomi-
nated Cook as her attorney-in-fact.

In December of 2003, the trial court denied the
petition by Harris to set aside Hollenga’s durable
power of attorney, and denied Harriss petition
for temporary guardianship of Hollenga's estate.
However, in March of 2004, the court found
Holflenga incapable of managing her property
and granted Harris’s petition to establish guard-
ianship over Hollenga’s estate. The court named
Harris and his two friends as co-guardians without
addressing the nomination of Cook in Hollenga’s
power of attorney.

In May of 2005, Hollenga [ell at home and was
hospitalized; her doctor determined that Hollenga
was incapacitated, and her power of attorney be-
came effective, The co-guardians of her estate pe-
titioned a sccond time to have Hollenga’s power
of attorney set aside. The district court issued an
order in July of 2005 setting aside Hotlenga's
power of attorney; in October, the court reiterated
its order, declared Cook unfit to serve as guardian,
and appointed Hollenga’s nieces as guardians of
their aunt. Hollenga appealed; Cook, after inter-
vention, appealed as well. The Court of Appeals
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of Indiana considered this appeal under an abuse
ol discretion standard,

The Court of Appeals did not directly address
the order setting aside the power of attorney be-
cause it found the trial court erred when it named
Harris and his friends as guardians, despite a duly
signed and executed nominating instrument nam-
ing Cook. The trial court is constrained by Ind.
Code Ann. § 29-3-5-4, which says “The court
shall appoint as guardian a qualified person or
persons most suitable and willing to serve, having
due regard to the following: (1) Any request made
by a person alleged to be an incapacitated person,
meluding designations in a durable power of attor-
ney under IC 30-5-3-4{a}).” The referenced statute,
Ind. Code Ann. § 30-5-3-4, says, “The court shall
make an appointment in accordance with the prin-
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cipal’s most recent nomination in a power of at-
torney except for good cause or disqualification.”
The Court of Appeals noted the use of “shall” in
both statutes, and reasoned that Hollenga’s des-
ignation of Cook as her attorney-in-fact must be
honored by the court unless there is a showing of
good cause or disquatification. Because the trial
court did not invalidate Hollenga’s designation
of power of attorney prior to appointing Harris
and friends as guardians, that nomination was ef-
fective. Therefore, undér Indiana law, the district
court was required to appoint Cook, Hollenga’s
most recent nomination, as guardian of her estate.
The Court of Appeals reversed and remanded with
instructions for the trial court to appoint Cook
guardian, absent a timely challenge with good
cause or disqualification,




