RECREATIONAL USE IMMUNITY: Play at Your Own Risk

By Wm. Scott Hesse and Christopher F. Burger .

ile some schoolchildren are playing tag in a play-

ground, one of them slips while being chased by

another child and gets severely injured from bro-

ken glass on the ground. In the same way that the child may

have been immune from “getting tagged” by confining him-

self to “base,” the location where the child suffered his injury

may be a governmental entity’s “base” and prevent it from
being “tagged” with any liability for the injury.

The location where an injury occurred can have everythzng
to do with Wwhethér there can be a recovery for an injury. The
subject of this article is to review the covierage and develop-
ment of the recreational use immunity provision ¢ of the Kansas
Tort Claims Act (K.S.A. 75-6101 ¢  seq.) that permits govern-
mental entities to construct, operate, own, and use property
that is used by the public for recreational purposes with little
fear of liability.!

I. Immunity in General

Governmental entities have immunities not available to pri-
vate entities. “State sovereign immunity, no less than the right
to trial by jury in criminal cases, is constitutionally protected.”
[4 . . - . - -

Absent violation of constitutional rights, the [Llegislature

may control governmental immunity,”® and a state may there-
fore waive any or all aspects of its sovereign immunity.

Immunity from suit is a2 fundamental aspect of the sover-
eignty that states, including the state of Kansas, enjoy.* Gov-
ernmental entities can be absolutely immune from suit or can
be immune from liability. The difference between immunity
from suit and immunity from liability is significant. When
a sovereign is immune from suit, it is immune from all the
rigors of litigation, including discovery, and is entitled to have
a case immediately dismissed. When a sovereign is immune
from liability, it may have to participate in specific litigation
until the sovereign can satisfy its burden to the court that it
meets the conditions necessary for immunity from liability.

The state of Kansas, through the Legislature, has waived its
sovereign immunity from suit in state court by passing the
Kansas Tort Claims Act (KT'CA).> The KTCA is an open-
ended act where liability is the rule and immunity the excep-
tion.® After passage of the KTCA, governmental entities are
not immune from suit; however, governmental entities may
still be immune from fability under the right circumstances.
In order to avoid liability, 2 governmental entity now has the
burden of proving that the claim falls within one of the enu-
merated circumstances listed in K.S.A. 75-6104.7
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